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peremptory strikes
implicit bias

explicit racism 



STAGES OF 
THE JURY 

SELECTION 
PROCESS



VISIBLE

INVISIBLE

select source lists 

update addresses

send summons

process responses

remove ineligible
--------------------- -------------------------• -~,~ 

I I I 



“The data support the 
conclusion that 

people who appear for 
jury service 

do not fully represent
their communities.”

Mary R. Rose, Ph.D., Final Report on New Jersey’s Empirical Study of Jury Selection Practices and 
Jury Representativeness, Prepared for the New Jersey Supreme Court, at iii (June 1, 2021)

\NV\S\BLE 

process responses 

---------------
---------------------- -

V\5\BLE 



“the findings indicate 
that the 

processes that determine 
who appears at the 

courthouse
constitute a 

systemic source of 
minority-group attrition 

because concerning 
levels[of] 

underrepresentation 
appeared in nearly all 

areas studied”Mary R. Rose, Ph.D., Final Report on New Jersey’s Empirical Study of Jury Selection Practices and 
Jury Representativeness, Prepared for the New Jersey Supreme Court, at iii (June 1, 2021)

\NV\S\BLE 

process responses 

---------------
---------------------- -

V\5\BLE 



“substantial 
underrepresentation
of African Americans 

is commonplace”

Mary R. Rose, Ph.D., Final Report on New Jersey’s Empirical Study of Jury Selection Practices and 
Jury Representativeness, Prepared for the New Jersey Supreme Court, at 10 (June 1, 2021)

\NV\S\BLE 

process responses 

---------------
---------------------- -

V\5\BLE 



Equal 
protection 

Fair cross-
section



Equal 
protection 

Peremptory strikes

14th Amendment 

. , , nor shall aI1} Stale depri, aI1} person 
or lift\ libe11)'; or ro · 

' rocc 



Fair cross-
section

6th Amendment 

In all crimu1~ proseculion tl1e ace · 
shall enjo ti ; 

·r cross­
u\res \a\ 

Re~ ct,on se 



Equal 
protection 

Fair cross-
section

6th mendment 14th mendment 

In all rrimu1aJ pro eculion tl1 

shall enjoy tl1c ri rht 



select source lists 

update addresses

send summons

process responses

remove ineligible



select source lists 

update addresses

send summons

process responses

remove ineligible



BEST PRACTICES 
NEW JERSEY HAS ALREADY ADOPTED

AREAS FOR IMPROVEMENT

Stage 
1

Stage 
2

Stage 
3

Stage 
4

Stage 
5



VISIBLE

INVISIBLE

select source lists 

---------------------- --------------------------



The jury system 
will never be 
more diverse 

than the source 
lists selected



BEST PRACTICES 
NEW JERSEY HAS ALREADY ADOPTED

AREAS FOR IMPROVEMENT

Stage 
1 Use multiple source lists



SOURCE LISTS:
Lists from 

agencies that 
become the 

source of 
potential juror 

names

Registered 
voters

Licensed 
drivers Tax filers



“The Assignment Judge may provide for the merger of 
additional lists of persons eligible for jury service that may 
contribute to the breadth of the juror source list.” 

- N.J.S.A. 2B:20-2(a)

“The juror source list may be expanded by the Supreme 
Court as it deems appropriate.”

- N.J.S.A. 2B:20-2(c)



LISTS OF PEOPLE WHO HAVE:
Applied for or received unemployment benefits
Received public benefits
Utility accounts



BEST PRACTICES 
NEW JERSEY HAS ALREADY ADOPTED

AREAS FOR IMPROVEMENT

Stage 
1 Use multiple source lists Assess how well existing lists 

cover diversity of full 
population & add lists if 
useful



VISIBLE

INVISIBLE

select source lists 

update addresses

---------------------- •• --------------------------·••w• 
ftil 





HOME OWNERSHIP BY RACE & ETHNICITY IN U.S. 2020

Mabinty Quarshie, N'dea Yancey-Bragg, Anne Godlasky, Jim Sergent and Veronica Bravo, 12 charts show how racial disparities persist across 
wealth, health, education and beyond, USA TODAY (Jun. 18, 2020), citing U.S. Census Bureau. 

65.3% 

U.S. 
average 

73.7% 

White 

44% 

Black 

56% 
48.9% 

Hispanic All other 
races 



Moving rate for 
RENTERS

Moving rate for 
OWNERS

2017, U.S. Census Bureau
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NATIONAL MOVER RATES BY RACE & ETHNICITY

Derrick Moore, U.S. Census Bureau, Overall Mover Rate Remains at an All-time Low (Dec. 21, 2017)



Update list 
every two 
years

Update list 
every six 
months



HOME OWNERSHIP BY RACE IN NEW JERSEY

Black homeownership 
rate

Non-Hispanic White 
homeownership rate

Tim Evans, The Black-White Homeownership Gap in New Jersey, New Jersey Future (September 2020) 
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Black households 
in New Jersey

White Non-Hispanic households 
in New Jersey

76.9%

41%



In New Jersey, 
“African Americans 
were more likely to 

be movers than 
whites, Asians or 

Hispanics.”

Geographic Mobility of New Jersey Residents, New Jersey Department of Labor & Workforce 
Development, Division of Labor Market and Demographic Research (2010)



American Bar 
Association 
Commission 
on the Jury:
Principles for 
Juries & Jury 

Trials  

Principle 10(A)(1):
source lists should 

be updated 
at least 
annually



BEST PRACTICES 
NEW JERSEY HAS ALREADY ADOPTED

AREAS FOR IMPROVEMENT

Stage 
2

Update addresses 
annually



National 
Center for 

State Courts

“Courts that are located in states or metropolitan 
areas with higher than average migration rates 

should consider creating or updating their master 
jury lists even more frequently 

(e.g., semi-annually or quarterly) if feasible.”

Jury !Managers'· Toollbox 
Best Practices to Decrease Undeliverable Rates 
Overview 

N'!a~ional lv, an average of 12" of qualif ication 

q11estionnai res and jury summons.,es a re 
re~u rnecl by the u_s_ Po.st.al Service marked 

"undel iverab le as address.,ed."1 uncleliwrable 

rates are the single largest. factor con~ributi ng 

ta deae-ased jury yie Ids. In most i~tar'M'.:es, the 

qua ifo:ation questiClnnaire or summons w~ 

returned bec.i use the person moved to a, new 

address since the master j uty liSt was last 

a-ea~d or ~pdateo. In othet instances, the 

juror's a ddres:s ma,y l:ie incorrect from ~he 

source list or the U5. Postal service ma,y have 

returnee! the Qualification Questionna ire or jury 

summons. in ettor. Wh ile it may not be possible 

Bas.oed on llhese figures, a court. that began the 

year with a perfedly acrurate master jury list. 

annually could expect an undeliwrallle rate of 

up to 17% l:iv the end of the ·year j ust due to 

local migration rates. llie process, of creating 

the ma.s~r jury list. t:ypicallv tales one o tt\ree 

months., so some records will Ile out-of-date 

even before the court begins summoning and 

Qualifying irorn a new I is,t. For th is. reastlli, the 

NCSC recommends that courts Cl'eate a new 

master jury list, or update their existing liSt, at 

least an n11ally. Courts that are located in states. 

or metropolitan areas, with higher llhan average 

migrati on rat es, should consider 



BEST PRACTICES 
NEW JERSEY HAS ALREADY ADOPTED

AREAS FOR IMPROVEMENT

Stage 
2

Update addresses 
annually

Update addresses more 
frequently
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BEST PRACTICES 
NEW JERSEY HAS ALREADY ADOPTED

AREAS FOR IMPROVEMENT

Stage 
2

Update addresses 
annually

Submit addresses through 
National Change Of 
Address database

Update addresses more 
frequently



Address from Motor 
Vehicle Commission

Address from Division of Taxation 



BEST PRACTICES 
NEW JERSEY HAS ALREADY ADOPTED

AREAS FOR IMPROVEMENT

Stage 
2

Update addresses 
annually

Submit addresses through 
National Change Of 
Address database

Select address from most 
frequently updated list

Update addresses more 
frequently



VISIBLE

INVISIBLE

select source lists 

update addresses

send summons

---------------------- •• --------------------------·••w• 
ftil 



Questionnaire 
& 

Summons 

Summons Questionnaire 

ONE-STEP TWO-STEP



BEST PRACTICES 
NEW JERSEY HAS ALREADY ADOPTED

AREAS FOR IMPROVEMENT

Stage 
3

Use one-step summonsing 
process



select source lists 

update addresses

send summons

process responses



Request to be excusedNo responseUndeliverable

RESPONSE TO SUMMONS

,--... 
I ' I I 
I I ' , ... __ , 

,--------, I I 
I 1 1 I 
I I I I 
I I I 

I I 11 
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I I 
I I 
I I 
I I 
I I 
I I 
I I 
I I ... , , __ 



Undeliverable

RESPONSE TO SUMMONS



Same 
zip code



The Roots of Structural Racism Project: Twenty-First Century Racial Residential Segregation in the United States (June 21, 2021), 
BY STEPHEN MENENDIAN, SAMIR GAMBHIR & ARTHUR GAILES available at https://belonging.berkeley.edu/roots-structural-racism



the Clerk may randomly draw a replacement name 
from the master jury wheel from the same zip code to which the . . . juror 

qualification form had originally been sent. 
The Clerk will then mail a juror qualification form 

to the person whose name is drawn.

In those instances when a 
mailed juror qualification form is 
returned to the Clerk’s Office by 
the United States Postal Service 

as undeliverable, 

After a reasonable period of time, 
if the Clerk’s Office does not 

receive a response to a mailed 
juror qualification form

Plan for the Random Selection of Grand and Petit Jurors, 
United States District Court for the Eastern District of Pennsylvania

• • 



“By resending 
questionnaires to 

individuals located in the 
same zip code, 

as opposed to the same 
county, 

the court hopes to maintain 
geographic proportionality 

and representation.”

- Hon. Juan R. Sanchez, Chief Judge

A Plan of Our Own: The Eastern District of Pennsylvania's Initiative to Increase Jury Diversity, 91 Temp. L. Rev. Online 1, 18 (2019)



BEST PRACTICES 
NEW JERSEY HAS ALREADY ADOPTED

AREAS FOR IMPROVEMENT

Stage 
4 Send replacement summons 

when undeliverable



,--------, 
I I 
I I I 
I : I 
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I I 
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• Judge William Caprathe (ret.) et al., Assessing and Achieving Jury Pool 
Representativeness, at 19, The Judges' Journal, Am. Bar Ass’n, V. 55, No. 2 
(Spring 2016) (“In 1998, the American Judicature Society found that when 
socioeconomic factors were considered, race and ethnicity were not 
significant predictors of juror nonresponse and FTA. However, due to the 
strong correlation between socioeconomic and minority status, minority 
representation in the jury pool is impacted by the reduced appearance of 
lower-socioeconomic-status individuals.”).

• Paula Hannaford-Agor, Systematic Negligence in Jury Operations: Why the 
Definition of Systematic Exclusion in Fair Cross Section Claims Must Be 
Expanded, 59 Drake L. Rev. 761, 774 (2011) (“Failure-to-appear rates are 
likewise highly correlated with socioeconomic status. . . .  Because race, 
ethnicity, and socioeconomic status are so highly correlated, the effect on the 
jury pool is that disproportionately fewer minorities serve as jurors.”).

• Ronald Randall, James A. Woods, & Robert G. Martin, Racial  
Representativeness of Juries: An Analysis of Source List and Administrative 
Effects on the Jury Pool, 29 Just. Sys. J. 71, 81 (2008) (Toledo, Ohio study 
found that “the distribution among whites, blacks, and Hispanics who ignore 
summonses is similar to their distribution in the general population”).

NO EVIDENCE

THAT RESPONSE RATES

DIFFER BY RACE OR 
ETHNICITY

WHEN WE CONTROL FOR 
INCOME





Higher 
non-response rate

Less diverse juries



National 
Center for 

State Courts

“the components of jury yield that offer 
the most potential

for effective control
are 

undeliverable rates, 
non-response

and failure-to-appear rates, 
excusal rates, 

and the choice of 1-step versus 2-step 
jury operations.”

Paula Hannaford-Agor, An Overview of Contemporary Jury System Management, 
NCSC CTR. FOR JURY STUD. 1, 5 (May 2011) 



Send a follow-up 
notice to 

non-responsive 
juror

Importance of jury service 

How to request hardship exemption 

Penalties 



BEST PRACTICES 
NEW JERSEY HAS ALREADY ADOPTED

AREAS FOR IMPROVEMENT

Stage 
4 Send a follow-up mailing 

when person fails to 
respond to summons

Send replacement summons 
when undeliverable 



BEST PRACTICES 
NEW JERSEY HAS ALREADY ADOPTED

AREAS FOR IMPROVEMENT

Stage 
4 Send a follow-up mailing 

when person fails to 
respond to summons

Send replacement summons 
when undeliverable 
Add language to reminder 
notice



How do I 
request an 

excusal?

Am I 
qualified?

Can I defer 
to another 

date?

You HAVE BEEN SUMMONED FOR TRIAL JURY SERVICE 

WHAT YOU NEED TO DO 
• Tell your e mployer you are aummoned to aerve u a juror. 

• Read uctlon C of this summons for repo111ng lnotruct-. 

• If you need • first-time postpo-nt Go to www.ny/utor,I/CW., call 1-80M4t-2819 belo,e '"° 
date In Sectk>n C of lhla aummona. Select a new date 2 to S month• from now. For addldonal NqUNta email 
nycountyJuto,quNtionaOnyccN1rt1.gov or call &41-316-5919. You may alao wrtle to the ComnN...., of Jurors. 

• For • dl-blllty requiring accommodation ca11 ~•-

• FOi' a hearl119 or •-h dl--llty CaH 1-811CM112·1220 for- calla. 

• Bring this summons to court An..., a11 of thll qllNdona In the red box below. 

WHAT YOU NEED TO KNOW 
• Jurors are p aid $40 per d a y Tr• v • I •nd pa,ndng eo•I• . ,. not rwlmbu.-..cl . EmplOye,.. o1 mo,. than ten 

musr p,,y the S40 tor lhe tlrst th,... days o f aervlce. Others who .,. not paid by their 19mploy..- - pakl $40 by 
th• court. It you ■r. p,ifd b y your em~oy- and you -m .... then $40, the court pays the dm.r.nc. between 
your wage and $40. 

• Ev•ryon• who I■ ellglble muet -rv• tt you cannot eerve • .,.., It granted • s,o.tponenwnt, you may 
• •k to be ••cu..-cf. Contact the Co,nn,laatonef> of Juror. betON tne dam In Section C ot thla aummon•. Emal\ 
nycountyj~tlon■Onycourts.gov or cell S46-38&-5N8. You wlll be ee"-d to aupply proot . 

• You have • rfght to ••rv• •• • Juror Empfoye.,. may not penallU ..,,p1oyeea '°" aerv\ng. Jud\clery 
Law 519- Rlg hr of Juror to b9 Abeenr from Employment 

• You have a legal obllgatlon to aen,e Fellure to reepond to thle aummone Is punlaheble b y • tine ot 
up to $1,000 or Imprisonment of up to 30 daya or both. 

For other questions emall nycountyjurorqUtlstlonsO nycourts.gov or call 646-386-S969. 
For more information vfsft www.nyjuror.gov or call 800-NYJUROR G 

A,,; vnur n • tn• •nd ~,_•• on r~ front of thl■ •ummon• correct:? "NO . ,..__ m•"• conwc,tlon• o n , .._ ..,on,. 

2 . B.z.,,t, phan• nutnber to ,-a,ch you__________ E-m.■.n--,--,--,-----------
3. Soc!M B.cu rlty Number (las t 4 digita o nly ) ____ 4. D ... of Birth (rnmld<;l,W) __ , _ ---1,w.K') 

,:or.,-· '6114, #, 6 , ,tJ~tfrc1- ,,,. cor.-.ct•n•- · 
s. Ar• )"IOU .,,.,pJoy-,d , uLL TIME • PAlffT-TlME • Pl!A•Dll!MIFULL COMMt&StON • NOT 1!:lrM>\.OYl!O If not employed . .. ,p 8-1:l. 

6• Employer:_,. __________ _ -,--,-,- 7 . Employer·• phone _________ _ _ 

8 _ oo.• your employer P•Y you whlJe on Jury - rvlee? YES • NO "yes. tor how msny dllys 7 _______ _ 

9 . OO.• your employer h•ve more th•n 10 employ.-e■? YES • NO 

t o. What .,.. your •c~uled work d • Y• thl■ week? MON • TUE • WED • THU • FRI • SA,. • SUK 

11. Wh• t .,.,, your ■cheduled worlc: hour• thf■ w-k? FROM - - --- AM • PM ,-o ----- ~.. • 

12• If you ••m ,... than $40 per day, how much do you earn each day that you wor-k'? $. _____ __ _ 

1 c e rtify tha t, under penalty of perjury, this Information Is true and accurate. 

Signature of Juror 

MEDICAL ISSUES T 

An application for postponement or excusal may be 
granted it you are incapable of perfomung Jury 
service. Please provide a letter from your healthcare , 
provider stating your condition and why it prevents 
you from serving as a juror. 

Date 

CAREGIVERS 

An application for postponement or excusal may be 
granted to a caregiver whose personal care and 
attention of another is required during the time of jury 
service. 

A caregiver to a child must provide a copy of child's 
birth certiticate. 

A caregiver of another person must provide a letter 
from_ a healthcare provider stating the person's age, 
relat1onsh1p to you, and the medical condition 
requiring you to serve as a caregiver. 



Robert G. Boatright, Why Citizens Don't Respond to Jury Summonses, and What Courts Can Do About It, 82 
Judicature 156, 156-57 (1999).

“summons nonrespondents often 
do not know how to go about 
rescheduling jury service” 

non-responders “are less likely 
than are respondents to believe 
that jurors can defer their 
service” 

IHO.u Ciliz -n--l!!ll!!!H.1 1 ___ :..:.e _1 
don1 respond ·101 
l PJ summo ses 

Wl1BI: CDUl'la do 

? ? 
,., 

= · - ::----..----



“In follow-up with non-
responsive jurors, some 
individuals report that 
they did not respond 

because they believed 
that they are not eligible 

to serve as a juror.” 

A Guide to the New Jersey Judicial Conference 
on Jury Selection (2021), at E-3



BEST PRACTICES 
NEW JERSEY HAS ALREADY ADOPTED

AREAS FOR IMPROVEMENT

Stage 
4 Send a follow-up mailing 

when person fails to 
respond to summons

Send replacement summons 
when undeliverable 
Add language to reminder 
notice 
Modify summons to clarify 
eligibility requirements & rules 
for deferring service



Same 
zip code



BEST PRACTICES 
NEW JERSEY HAS ALREADY ADOPTED

AREAS FOR IMPROVEMENT

Stage 
4 Send a follow-up mailing 

when person fails to 
respond to summons

Send replacement summons 
when undeliverable or no 
response
Add language to reminder 
notice 
Modify summons to clarify 
eligibility requirements & rules 
for deferring service 



ECONOMIC HARDSHIP



“the prospective juror will 
suffer a severe financial 

hardship which will 
compromise the juror's 

ability to support himself, 
herself, or dependents”

An excuse from jury service shall be granted . . .  if:

N.J.S.A. 2B:20-10



$352,000

$7,300

$6,100

New 
Jersey:
Median 

net worth 
White 

families

Hispanic 
families

Black families



Increase 
juror pay

Decrease length 
of service



One-day/One Trial
Longer than 

One-day/One Trial

Juror fee 
EXCEEDS 
national 
average

Juror fee 
LESS THAN 

national 
average

4.1%

8.1%

8.3%

9.3%

The State-of-the States Survey of Jury Improvement Efforts: A Compendium Report, 23, by Hon. Gregory E. Mize (ret.), Paula Hannaford-Agor, J.D. & Nicole L. Waters, 
Ph.D., National Center for State Courts (April 2007) 

Excusal 
rate



BEST PRACTICES 
NEW JERSEY HAS ALREADY ADOPTED

AREAS FOR IMPROVEMENT

Stage 
4 Send a follow-up mailing 

when person fails to 
respond to summons

Send replacement summons 
when undeliverable or no 
response 
Add language to reminder 
notice 
Modify summons to clarify 
eligibility requirements & rules 
for deferring service 
Increase juror pay and shorten 
term of service



VISIBLE

INVISIBLE

select source lists 

update addresses

send summons

process responses

remove ineligible
---------------------- •• --------------------------·••w• 

ftil 



NOT ELIGIBLE FOR JURY SERVICE

Felony Conviction



.33%
1.43%

Felony 
conviction 

rate in New 
Jersey 

Total 
population

Black 
population 

The Sentencing Project, Locked Out 2020 (Table 3: Estimates of Disenfranchised Individuals with Felony Convictions, 2020; 
Table 4: Table 4. Estimates of Disenfranchised Black Americans with Felony Convictions, 2020) 



Rationale for excluding people with felony convictions from jury duty

Biased against prosecution

Undermine integrity of jury 
process

Other jurors less comfortable

I I 
I I 



Binnall, James, Cops and Convicts: An Exploratory Field Study of Jurymandering, 16 Ohio State J. of Crim. Law 221 (2018)

Not all have pro-defense bias

Same level of pre-trial pro-defense bias as law 
students

Matched by pre-trial pro-prosecution bias of law 
enforcement

Biased against prosecution1----1 

• 0 



Other jurors less comfortable

"results indicate that the 
inclusion of felon-jurors has 

either no effect on or, 
in some instances, actually 
increases juror satisfaction. 

Specifically, the inclusion of 
felon-jurors makes it more likely that 

members of a mixed jury 
view fellow jurors as equals, 

deliberations as helpful for the group,
and their own opinions as highly 

valued."

Binnall, James (forthcoming)

1----- 1 



Undermine integrity of jury 
process

More likely that public will view that 
jury’s decisions as legitimate

Binnall, James (forthcoming)



American Bar 
Association 
Commission 
on the Jury:
Principles for 
Juries & Jury 

Trials  

Principle 2(A)(5):
All persons should be 

eligible for jury service 
except those who:

. . . Have been convicted of 
a felony and are 

in actual confinement or 
on probation, parole or 
other court supervision.  



BEST PRACTICES 
NEW JERSEY HAS ALREADY ADOPTED

AREAS FOR IMPROVEMENT

Stage 
5 Eliminate the ban on jury 

service by people with felony 
convictions



BEST PRACTICES 
NEW JERSEY HAS ALREADY ADOPTED

AREAS FOR IMPROVEMENT

Stage 
1

Use multiple source lists Assess how well existing lists cover diversity of full 
population & add lists if useful

Stage 
2

Update addresses annually
Submit addresses through National Change Of 
Address database
Select address from most frequently updated list 

Update addresses more frequently

Stage 
3

Use one-step summonsing process

Stage 
4

Send a follow-up mailing when person fails to 
respond to summons

Send replacement summons when summons 
undeliverable or no response 
Add language to reminder notice 
Modify the summons to clarify eligibility requirements & 
rules for deferring service 
Increase juror pay and shorten term of service

Stage 
5

Eliminate the ban on jury service by people with felony 
convictions



THANK YOU

Nina Chernoff * CUNY School of Law

Nina.Chernoff@law.cuny.edu
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Equal Justice Initiative, “Race 
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